
 

 
 
 
 
 
 
 
 
 
 
 
 

27 August 2019 
 

 

Dear Sirs, 

 

Submissions of The United Trade Action Group (UTAG) to Transport for London concerning Uber London Limited’s                

application for renewal of the Private Hire Vehicle Operator’s Licence granted on 26 June 2018 for a period of 15 months.                     

These submissions have been prepared by Mr Robert Griffiths QC and Mr Stuart Jessop of 6 Pump Court, London in                    

conjunction with United Trade Action Group Ltd (“UTAG”). 

 

1. In these submissions we address the question of whether Uber, as a corporate group, is a fit and proper person,                    

within the meaning of section 3 of the Private Hire Vehicles (London) Act 1988 (“the 1988 Act). We reserve the                    

right to make further submissions in relation to Uber’s compliance with the agreed conditions attached to the                 

grant of the licence on 26 June 2018. At the time of making these submissions, Transport for London (TFL) has                    

not disclosed to us any evidence relating to Uber’s compliance (or non-compliance) with these conditions.  

 

2. Our central and free-standing submission is that as a corporate group, Uber is not a fit and proper person within                    

the meaning of section 3 of the Private Hire Vehicles (London) Act 1998 (“the 1998 Act”) to operate as a                    

transport operator within London. Section 3(3) of the 1998 Act sets out the requirements that must be satisfied                  

before TFL as the licensing authority, can grant a licence. These include the requirement that the applicant is a                   

“fit and proper person” and such further requirements as TFL may prescribe. In deciding whether an entity is a                   

“fit and proper person,” the Courts may take into account “anything which a reasonable and fair-minded decision                 

maker, acting in good faith, and with proper regard to the interests both of the public and the applicant, could                    

properly think it right to rely upon.”  

 

3. At the hearing before the Westminster Magistrate’s Court on 26 June 2018 Uber London Ltd (ULL) accepted that                  

TFL’s decision to refuse ULL’s application for renewal of its private hire vehicle (PHV) operator’s licence on 22                  

September 2018 was correct. This was on the grounds that TFL was not satisfied that ULL was a “fit and proper                     

person” to hold a PHV operator licence for the purposes of section 3(3)(a) of the 1998 Act. In their Counsel’s                    

skeleton argument on behalf of Uber, it was said;  

 

“ In particular, ULL has taken concerted steps to improve its business practices and critically examine its culture after                   

listening very carefully to and seeking to act upon TFL’s concerns. Even before the Decision, both ULL and the Uber business                     

globally had recognised that changes were necessary and had started to embark on a programme of cultural governance                  

change, led by the appointment of a new global CEO, Dara Khosrowshahi. Since the Decision, and in part due to ULL’s                     

 



 

reflection on the failings that TFL – and ULL for its own part – identified, this process has significantly gathered momentum                     

and speed.” 

 

 

4. In the same paragraph, it was also said that, “ULL has worked extremely hard to demonstrate its commitment to                   

change and to take concrete measures to provide assurances for the future regarding its fitness and propriety.”  

 

5. Notwithstanding what we would characterise as the “confessions” on the part of Uber at the hearing before                 

Senior District Judge Chief Magistrate Emma Arbuthnot, the Senior District Judge granted a licence for a further                 

period of 15 months. We are bound to say that we find that decision surprising bearing in mind that, as it seems                      

to us, all Uber was saying was that it would address the concerns of TFL and would seek to comply with the new                       

conditions of the licence. As we see it, there was wholly insufficient evidence to justify the finding that Uber was                    

now a “fit and proper person.”  

 

6. The reasoning of the Magistrate, to say the least, is sparse.  In paragraph 40 of the decision she says, “ 

 

“I have considered the evidence and submissions in the case. I have given particular weight to the considerations that have                    

been agreed between the parties. Taking into account the new governance arrangements, I find that whilst ULL was not a                    

fit and proper person at the time of the Decision Letter and in the months that followed, it has provided evidence to this                       

court that it is now a fit and proper person within the meaning of the Act.  I grant a licence to ULL.”  

 

7. It seems to us that the Magistrate had essentially ignored the very substantial evidence before her as to why ULL                    

was not a fit and proper person. We see nothing in that decision which justifies the transformation from not                   

being a “fit and proper person” on the 22 September 2017 (which is the date of TFL’s decision to refuse the                     

licence) to being a “fit and proper person” on 26 June 2018.  

 

8. It is also our opinion that the Chief Magistrate had a serious conflict of interest when deciding the case. In an                     

article that appeared in the Guardian newspaper on 18 August 2018 it is reported that her husband had worked                   

for a strategy firm which had advised one of Uber’s largest investors. This conflict of interest was regarded as                   

sufficiently significant so as to disqualify the Magistrate from hearing any further cases involving Uber. On the                 

face of it, that appears similar to Uber’s “confess and avoid” defence – “sorry, I won’t do it again.”  

 

9. That decision was subsequently challenged by way of Judicial Review which, although ultimately unsuccessful,              

raised issues of substance and procedure which had been the subject of criticism and discussion as to its                  

significance in the wider scheme of things.  

 

10. At this stage, it is sufficient to say that regrettably on a historic and continuing basis the way in which Uber has                      

been treated by the Courts has resulted in the suspicion that the Courts for whatever reason are not adopting a                    

sufficiently robust approach to either its operational corporate structure or its admitted breaches of the               

regulatory code. We still take the view that the reasoning behind the decision of the Chief Magistrate is highly                   

questionable.  
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11. If one looks at the detailed decision letter of TFL on 22 September 2017 and the nature of the material relied                     

upon which included a finding that ULL had misled TFL and had given false information relating to its activities, it                    

is remarkable that the licence was granted for a further period of time to enable Uber to “check the results                    

obtained by the independent assurance procedure and for TFL to test out the new arrangements” (see paragraph                 

41 of the decision letter). It is no wonder that the black cab industry and its counter parts elsewhere in the                     

world have characterised Uber as a reckless and dangerous operation that has put unregulated drivers on the                 

road with passengers and amongst other issues does not pay its fair share of taxes to support the infrastructure it                    

needs to exist.  

 

Plying for Hire and Making Provision 

 

12. We say that Uber’s model is based upon plying for hire through the use of the App without making a prior                     

booking. It is our case that ULL have not demonstrated to the regulator any evidential proof for the contention                   

that bookings are pre-booked within the London operating centre as required. This is our fundamental position                

and we invite TFL to carefully consider the evidence of anything to the contrary. 

 

13. However, without prejudice to this central position, we submit that ULL is, by its model, either plying for hire, or                    

is allowing its drivers to accept bookings in contravention of section 2(1) of the Private Hire Vehicle (London)                  

Act1998 (PHVLA 1998) whether or not it itself is making provision for the invitation or acceptance of private hire                   

bookings or accepts bookings.  

 

14. If ULL is doing either of these things (plying for hire; allowing its drivers to accept bookings knowing they do not                     

hold an operator’s licence) it is not a fit and proper person to hold an operator’s licence. The licence should be                     

immediately revoked for reasonable cause, section 16(1) PHV(L)A 1998. This is because, in any of the scenarios                 

mentioned, it would have been acting, and applying to continue to act, in breach of the legislation that governs it                    

as an operator holding an operator’s licence. Indeed, such a person could not be said to be a “suitable person”                    

within the concept of a fit and proper person, McCool v Rushcliffe Borough Council [1998] 3 All ER, 889. 

 

15. Section 2(1) of the Private Hire Vehicle (London) Act 1998 states: 

 

16. “No person shall in London make provision for the invitation or acceptance of, or accept, private hire bookings                  

unless he is the holder of a private hire vehicle operator’s licence for London (in this Act referred to as a “London                      

PHV operator’s licence”).” 

 

17. ULL’s terms and conditions for drivers’ state: 

 

18. “You are contracting directly with Riders when you provide them with rides”. 

 

19. At section 4 of the Terms and Conditions document the driver is told: 
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20. “When you confirm you want to take a ride request sent to you through the Driver App, your agreement is                    

communicated to the rider by Uber UK (as disclosed agent). This will give rise to a direct contract between you                    

and the Rider.” 

 

21. At section 7 of the terms and conditions the driver is informed of the following: 

 

22. “A Rider is able to schedule a pre-booked ride with you. You may receive ride requests from Riders who have                    

requested you specifically. You are able to choose whether or not to take this request.” 

 

23. It is clear that it is ULL alone, as the PHV operator, which should be accepting or making provision for the                     

invitation or acceptance of the private hire bookings. However, this does not appear to have been the model                  

adopted by ULL since it was originally licenced and certainly is not the model operated since its Terms and                   

Conditions were changed on 24th June 2019. 

 

24. This must be seen in the context of ULL refusing to accept that the drivers are their employees. Indeed, at the                     

beginning of these terms and conditions the driver is reminded that they are not considered as employees by the                   

company. This is despite there being an existing ruling from the courts that the drivers are the employees of the                    

company. It is a statement which emphasises the company’s attempts to distance itself from regulatory control                

as a PHV operator and further illustrates that it is in fact the driver and the rider who enter into the contract and                       

indicates that ULL have no part to play in that transaction. 

 

25. Our position is that these terms and conditions, as well as the evidence provided by Uber in the many court cases                     

in which it has appeared in this jurisdiction, demonstrate that it is the driver who takes the booking.  

 

26. We submit that ULL do not accept or make provision for the acceptance or invitation of private hire bookings on                    

this model. They merely provide the technology for the Rider to contact the Driver and possibly enter into an                   

agreement with the Driver. “Provision” has to be more than merely supplying the infrastructure for parties to                 

communicate and then enter into an agreement if they choose to. However, even if that is wrong, then it still                    

does not change the position in relation to the booking being accepted by the driver. Even if Uber does make                    

provision in accordance with the section, it cannot be said that the driver does not also accept a booking as                    

defined in section 2(1) of the 1998 Act. If that is the case then every Uber driver is committing an offence when it                       

accepts a booking in London without holding an operators’ licence, whether or not ULL itself is making provision                  

for the booking.  

 

27. If that is the case then ULL are allowing, indeed requiring, their employees to breach the provisions of section                    

2(1) of the PHV(L) Act 1998 when they accept the booking without having an operator’s licence to do so. Uber as                     

the driver’s employer is permitting or allowing that breach to occur. 

 

28. As ULL have always operated this model and continue to do so since June 2019 we say that they have been                     

operating unlawfully, in contravention of the legislation that regulates their operations. This is so whether or not                 

ULL itself makes provision for the booking.  
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29. Such a person cannot be said to be a fit and proper person if it has operated and will operate in a way that                        

contravenes the 1998 Act. Further, if the position as set out above is correct then it would be unlawful for TFL to                      

grant any renewal of UBER’s licence. Indeed, it must follow that UBER’s licence should be revoked with                 

immediate effect. 

 

Uber’s Corporate Structure 

 

30. In our submission, Uber’s corporate structure has not been properly scrutinised by the Courts and the authorities                 

including TFL. We have looked at this structure which is a complicated web of business entities. So far it has                    

been the subject of litigation it has essentially focused on its individual operations and the behaviour of its                  

drivers. But more fundamentally it is important to note that it has created a network carefully pieced together to                   

create a fictional technological structure with the objective of minimising the impact of regulation and the                

payment of taxes. These are considerations which, in our submission, should be considered by the regulatory                

authorities. They are highly germane to the fitness of Uber’s governance and business model both locally and                 

globally.  

 

31. In order to develop this point, it is necessary to consider how the Uber strategy works. The strategy has variously                    

been described as “Double Irish with a Dutch sandwich.” Google employed the strategy to save billions of dollars                  

using a pair of Irish subsidiaries and another subsidiary in the Netherlands for moving income to a tax haven like                    

Bermuda. Uber’s approach is quite similar, but it removes Ireland from the equation and pulls off the same trick                   

using subsidiaries in the Netherlands. It is a structure sometimes known as “C.V – B.V” or a “double dip.” It has                     

been called “double Dutch.” The strategy begins with Uber International C.V., the subsidiary that Uber created in                 

May 2013. Uber International C.V. has no employees and although it is chartered in the Netherlands, lists the                  

address of a law firm in Bermuda as its headquarters. It sits at the top of Uber’s network of subsidiaries outside                     

the United States.  

 

32. Shortly after Uber International C.V was formed, Uber made a couple of key agreements with its new subsidiary.                  

On 31 May 2013 Uber International CV agreed to pay Uber Technologies a onetime fee of over $1 billion dollars                    

plus a royalty of future net revenue for the right to use Uber’s intellectual property outside the US. The two                    

companies also agreed to share the costs and benefits of IP developed in the future. This cost-sharing agreement                  

effectively allows Uber to keep most of its non-US profits beyond the reach of American tax authorities. The                  

timing of the agreements was beneficial. By arranging the transaction when Uber’s private valuation was $330                

million USD rather than the $3.5 billion USD it would jump to weeks later, the company was able to shift more                     

future value out of the US at a lower price.  

 

33. The second key Uber subsidiary in the Netherlands is the one that makes its tax strategy a “Double Dutch.” This                    

is a company called “Uber B.V.” In fact, Uber has a total of ten subsidiaries in the Netherlands. Seven of these                     

companies (including Uber International C.V.) have no employees. But Uber B.V. itself (a subsidiary of another                

Uber offshoot) has over 50 employees at the last count. The reason for that is that it has a lot of transactions to                       

process. Whenever a passenger takes an Uber ride anywhere in the world outside the US, the payment is sent to                    

Uber B.V. The company typically sends 80% of that ride payment back to the driver through another Dutch                  

subsidiary and keeps the remaining 20% as revenue. Uber International C.V and Uber B.V have what is called an                   
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“intangible property licence agreement” under which Uber B.V. must pay a royalty fee to Uber International CV                 

for the use of Uber’s intellectual property (basically, the app that matches the driver with the rider.) 

 

34. Under the terms of the agreement, Uber B.V is to be left with an operating margin of 1% (effectively 1% of                     

revenue after subtracting the costs of the operation.) The rest of the profits get sent to Uber International C.V as                    

a royalty. Under Dutch law the royalty is not taxable. The situation is that no matter what the amount of the                     

royalty income Uber International C.V receives, virtually none of it will be taxed. It is what is known in the tax                     

industry as “ocean income” because it is in a grey area between national tax authorities. The set up creates a                    

labyrinth of technicalities. Furthermore, there is a considerable amount of evidence to show that most Uber                

drivers in the various jurisdictions of the world do not pay tax (see later in these submissions the current tax                    

avoidance scheme being used by Uber).  

 

35. We have set out the nature of the corporate structure in some detail because in our view it illustrates the total                     

lack of transparency in Uber’s operations. It mirrors or reflects its approach generally to the regulatory regime,                 

whether it be tax, insurance or transport regulation. For a global company to so arrange its structure and affairs                   

as to avoid the responsibilities that rest on us all in terms of tax and self-regulation is indicative of an                    

irresponsible culture which pervades the Uber world. It is no answer to say that other global companies such as                   

Amazon, Facebook, Google and the like have done this historically. The regulation of Uber through the licensing                 

regime is an effective mechanism for making companies and individuals respect not only the normative values                

which society expects, but the precept that those that “take from” should “contribute to.” In our submission, the                  

failure to do so is a breach of trust on the part of Uber who at the hearing before Westminster Magistrates’ Court                      

promised to change its ways and culture and to behave in a responsible and transparent way and to do this                    

because it accepted that it was in the public interest to do so.  

 

36. The failure to do that is not something which should be ignored using the Nelsonian blind eye but should be                    

expressly taken into account in considering whether Uber is a “fit and proper person.” It was accepted by                  

Leading Counsel for Uber in the Westminster hearing that issues relating to a person being fit and proper were                   

not limited to issues of safety. In our submission, the concept extends to such normative values as integrity,                  

propriety, credibility, openness and transparency.  

 

37. In our submission, the broader considerations relating to the character of the entity and its approach to                 

corporate responsibility are major factors in the assessment of the suitability of an applicant for a licence. It is to                    

be remembered that the grant of a licence is a privilege granted to a licensee on the basis it will individually and                      

collectively respect the values to which we have earlier referred. There is a huge amount of evidence relating to                   

Uber worldwide and in London which shows that this lack of respect is not limited to the world of taxation but is                      

a more general part of Uber’s culture. Explicit in its submissions to Westminster Magistrates’ Court is the                 

acknowledgement of the need to change its culture. The best evidence for that would be the willingness to                  

accept the tax burden that falls on business within the UK and as it is benefitting from the transport                   

infrastructure in London, it should make a proportionate contribution to the provision and maintenance of that                

infrastructure by paying its fair share of tax. It should ensure that Uber drivers are properly insured and that its                    

internal monitoring of its operations is open, transparent and effective. That self-evidently is not what Uber has                 

done historically and is not doing currently.  
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38. In an article in the Guardian by Simon Bowers on 10 October 2016 it was reported that Uber’s main British                    

business paid only £411,000 in tax in the preceding tax year while the commission fees from thousands of drivers                   

in the UK disappeared into a tax structure in the Netherlands. The accounts for Uber London Ltd showed that the                    

company’s turnover doubled to £23.3 million but all of this income was earned by providing unspecified                

“support” to other companies within the group and not from driver commissions. At the same time, accounts for                  

the company’s international sales hub Uber B.V. in the Netherlands disclosed that commissions from drivers in                

London resulted in a revenue of over $500 million USD in respect of which no tax would be paid in the                     

Netherlands or elsewhere.  

 

39. This aggressive tax planning has to be looked at in the context too of it so arranging its affairs both in the UK and                        

elsewhere to deprive Uber drivers from a range of benefits. It is no wonder that such organisations as Tax Justice                    

Network have complained about Uber’s fiscal approach. It has again been stated that, “Uber’s UK accounts                

confirm the extent to which major multinationals are impervious to policy maker’s rhetoric and it is willing to                  

take full advantage of both the international tax rules and the absence of transparency.” Indeed, the Prime                 

Minister Theresa May in her speech to the Conservative Party Conference in 2016 said she was determined to                  

tackle tax avoidance, saying “if you’re an international company that treats tax laws as an optional extra, I’m                  

putting you on warning. This cannot go on any more. A change has got to come.” In 2013 the then Prime                     

Minister David Cameron said, “When some businesses aren’t seen to pay their taxes that is corrosive to the public                   

trust. Some forms of avoidance have become so aggressive that I think it is right to say these are ethical issues                     

and it is time to call for more responsibility.” In 2014 the Chancellor of the Exchequer George Osborne said,                   

“some technology companies go to extraordinary lengths to pay little or no tax here. . . if you abuse our tax                     

system, you abuse the trust of the British people. My message to those companies is clear; we will put a stop to                      

it.” In a pre-election address in 2015 the Chancellor announced the introduction of a punitive tax on those multi                   

nationals artificially shifting revenues from Britain to overseas operations in order to lower their tax bills.  

 

40. Some international companies like Amazon and Facebook have unwound their controversial arrangements for             

shifting UK sales overseas but Uber has made no such change to its operations. This to us is evidence not only of                      

a breach of trust but bad faith on Uber’s part. We take the view that that breach of trust and bad faith should                       

disqualify Uber from having the benefit of its licence. We are surprised that TFL and others have not taken these                    

factors into account and we advise that these matters should be brought to the immediate attention of TFL.  

 

41. We are conscious of the fact that in these submissions we are raising issues that have not formed part of                    

submissions made in either public, private law or regulatory proceedings in the UK. However, in is vital in our                   

submission that they at this stage are taken into account by Transport for London in considering Uber’s                 

application for extension of its licence.  

 

42. In a leading article by way of editorial in The Times on 1 September 2018 the Editor writes under the title “Tax                      

and Honour,” “Tax avoiders deprive fellow citizens of benefits to which they are entitled, weakening society and                 

creating resentment. In many cases these are wealthy people effectively stealing from the less well off. . . There                   

is nothing wrong with tax incentives to encourage investment and enterprise; nor should the tax system punish                 
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wealth or entrepreneurs who take advance of incentives for the right reasons. Aggressive tax avoidance is a                 

different matter.  The government is rightly trying to clamp down on “tax optimisation” schemes. . .”  

 

43. Furthermore, in another The Times editorial dated 3 September 2018 entitled “Social Media Rules; Britain Needs                

a New and Independent Regulator of Online Platforms” a reference is made to the need for independent                 

regulation and the fact that “internet giants compete on an uneven playing” and “mock national tax systems the                  

world over” and “are barely regulated at all.”  

 

44. The behaviour of tech companies is regarded as a serious social problem. In 21 Lessons for the 21st Century by                    

Yuval Hari it was stated, “the difficulties inherent in taxing online activities make it easier for these global                  

corporations (Amazon, Google, Apple [and Uber]) to engage in all sorts of creative accounting. If you think that                  

people live mainly online and that you provide them with all the necessary tools for their online existence you                   

can view yourself as a beneficial social service even as you avoid paying taxes to offline governments. Once you                   

remember that humans have bodies and they, therefore, still need roads, hospitals and sewage systems, it                

becomes far more difficult to justify tax [avoidance]. How can you extoll the virtues of community while refusing                  

to support the most important community services? We can only hope that these [tech giants] can change                 

[their] business model, adopt a more offline friendly tax policy . . . These companies and other online giants                   

tend to view humans as audio visual animals – a pair of eyes and a pair of ears connected to ten fingers, a screen                        

and a credit card.”  

 

45. So far as the avoidance of tax is concerned, it has been customary to draw a distinction between tax avoidance as                     

being lawful and tax evasion being unlawful. That is a broad distinction which does not give the true analysis and                    

indeed in the tax field, “avoidance” is now an equivocal term. This is because the huge sums at stake in a vast                      

number of cases has led to what is sometimes called the “tax avoidance industry.” Professional experts devise                 

elaborate schemes designed to allow taxpayers to escape tax in cases where Parliament intended tax to be                 

charged. In a case called Latilla v IRC [1943] AC 377 at 381 the Lord Chancellor Viscount Simon said, referring to                     

those who had enjoyed the benefits of residence in Britain without accepting their share of the burden of British                   

taxation; 

 

“there is of course no doubt that they are within their legal rights, but that is no reason why their efforts or those of the                         

professional gentlemen who assist them in the matter, should be regarded as a commendable exercise of ingenuity or as a                    

discharge of the duties of good citizenship. On the contrary, one result of such methods, if they succeed, is of course to                      

increase pro tanto the load of tax on the shoulders of the great body of good citizens who do not desire, or do not know                         

how, to adopt these manoeuvres.”  

 

46. The lack of merit, from the point of view of legal policy, in tailor made avoidance schemes later led the House of                      

Lords to modify what was caused the “Westminster principle” by holding that even though each transaction in                 

the scheme is “genuine” and not a sham, if the sole object is tax avoidance this will not save it where it has no                        

business or commercial purpose. The new approach, known as the “Ramsay principle” was laid down by the                 

House of Lords in WT Ramsay Ltd v IRC [1982] AC 695 where Lord Wilberforce said at page 323, “that while a                      

subject was to be taxed only on clear words this did not confine the Courts to literal construction.” Lord                   

Wilberforce went on to lay down the principle that the Court should set its face against purely artificial                  
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tax-avoidance devices. He said at page 326, “while the techniques of tax avoidance progress and are technically                 

improved, the Courts are not obliged to stand still. Such immobility must result either in loss of tax, to the                    

prejudice of other taxpayers . . .” 

 

The economic history of Uber  

47. Uber began its operations in 2010 and it has now reached a stage where it has seized a major share of the urban                       

car service market but the perception that it is a strong and ground-breaking successful company both globally                 

and domestically is very different from the reality of Uber. Economically, the view of most financial analysists is                  

that it is not a sustainable trading entity and is not capable of making sustainable car service profits. The fact is                     

that Uber has never made a profit and the recent IPO launch has reflected that fact in its attempt to become a                      

public company. The reason for that is that in its nine years of trading it has suffered $16 billion USD in losses                      

and the company operates much less efficiently than the competitors in the market that it has been driving out                   

of business.  Uber has adopted a strategy of “growth at all costs.”  

 

48. Essentially, it has been subsidised and financed by over $20 billion USD in investor funding. That funding                 

subsidised fares and service levels that could not be matched by other operators who have to cover costs out of                    

passenger fares. It is our submission that these huge subsidies were anticompetitive and unfairly distorted the                

market in major cities like London. The reality is that Uber concentrated almost entirely on revenue growth and                  

has never adopted a policy geared to repaying the subsidies it received and which camouflaged the intrinsic                 

frailty of Uber as a corporate entity. Most of the critical comment about Uber has looked at behaviour and                   

cultural issues and one cannot ignore Uber’s historic and current advertising and pricing and driver exploitation                

and the disregard of laws and regulation.  

 

49. Uber has attempted to characterise these problems as capable of being remedied. But it is our submission that                  

they are not correctable aberrations that arise out of Uber’s corporate strategy of “growth at all costs.” The fact                   

is that the company is unable to rely upon positive cash flow. It has not produced a sustainable, profitable                   

business model. A strategy has been to attempt to eliminate all meaningful competition and establish               

quasi-monopoly power. We will show later that it has used its power to suppress driver wages and it has not                    

achieved the “platform power” it hoped to exploit. As we see it, Uber’s investors decided to take the company                   

public in the hope that investors believed the company’s growth and popularity are the result of radical                 

innovations and ignored its inability to generate profit.  

 

50. Uber has no competitive efficiency advantages. It operates in an industry with few barriers to entry but has lost                   

some $14 billion USD in the last four years. It has used self-serving narratives in an attempt to convince the                    

media, governments and regulatory bodies worldwide that it is the most effective and valuable transportation               

company in the world and the second most valuable start up IPO in history (after Facebook).  

 

51. Uber has used various techniques to conceal the fact that the massive subsidies it has received from investors                  

were the actual reason for its popularity and growth. The truth is that Uber is not a technological breakthrough.                   

Its impacts been to generate huge levels of private wealth without providing any sustainable benefits for                

consumers, workers and cities like London.  
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52. Prior to its IPO, Uber publicly recast its historical profit and loss results, allegedly to isolate the terrible results in                    

three major markets (China, Russia and Southeast Asia) that Uber has abandoned from the results of its ongoing                  

operations (which are the primary concern of potential investors). But Uber’s S-1 included $5 billion – roughly $3                  

billion in divestiture gains and $2 billion representing Uber’s valuation of its untraceable equity / debt positions in                  

the companies that took over its failed operations – as part of net income from its ongoing operations. This                   

deliverable misstatement was designed to give potential investors the impression that the profitability of Uber’s               

current marketplace services had improved by $5 billion and that Uber actually made a billion-dollar net profit in                  

2018. If one correctly segregates ongoing and discounted results, however, Uber’s actual 2018 profit              

improvement was zero. Its ongoing operations lost $3.5 billion in 2017 and $3.5 billion again in 2018. The                  

company’s losses over the last four years from still ongoing operations were approximately $14 billion.  

 

53. Previously, Uber had been the only “ridesharing” company with sufficient public data to allow a detailed analysis                 

of business model competitiveness versus incumbent operators. But the March release of Lyft’s IPO prospectus               

revealed that it has the same terrible economics as Uber and there is no public evidence that any other                   

“ridesharing” company (such as Didi, Grab, Ola and other large Asian operators) has a path to sustainable                 

profitability.  

 

54. Like Uber, other well-known start-ups, lost money at first but, unlike Uber, they quickly generated the strong                 

positive cash flow needed to fund growth. The gross fares paid by Uber passengers increased from $9 billion USD                   

in 2015 to $45 billion USD in 2018. If Uber had the powerful scale / network economies that allowed start-ups                    

like Amazon and Google to rapidly “grow in profitability” the results would have covered the true cost of its                   

service, but it patently has not.  

 

Uber’s business model  

 

55. Uber has put forward a number of PR claims designed to mislead the public into thinking it had created a                     

cutting-edge business model. However, in reality and fact, Uber’s technology is not as sophisticated as that used                 

by many airlines and other industries who have been using it for decades. The phone app-based hailing service                  

has been easily replicated by other companies including the traditional black cab operators. So far as Uber is                  

concerned, there is no evidence whatsoever that this has achieved any improvement in the industry. Its business                 

model has not worked anywhere, and it failed in many of the markets that the company had said were critical to                     

its development such as China, Russia and South East Asia.  

 

56. Uber also claimed that its business model offered flexible working conditions to people who wanted to be their                  

own bosses. It claimed that many of its drivers were entrepreneurial with a preference for “gig” work. This claim                   

was totally wrong, and its driver pay is at near minimum wage work. Uber also argued that its business model                    

and technology were so innovative that it had created an entirely new model (“ride-sharing”) based on entirely                 

new business concepts (“the sharing economy”). It characterised its business as a “tech-company” selling              

advanced software which could not be compared to the cab industry and other taxi companies. This is entirely                  

untrue. 
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57. In Rajab Suliman v Rasier Pacific Pty Ltd [2019] FWC 4807 (an Australian decision of the Fair Work Commission), it                    

was noted that “the characterisation of Uber as no more than a technology company, however, was rebuffed by                  

a recent decision in the United States District Court where the Court held “Uber’s self-definition as a mere                  

“technology company” focuses exclusively on the mechanics of its platform (i.e. the use of internet enabled                

smartphones and software applications) rather than on the substance of what Uber actually does (i.e. enable                

customers to book and receive rides). This is an unduly narrow frame. Uber engineered a software method to                  

connect drivers with passengers, but this is merely one instrumentality used in the context of its larger business.                  

Uber does not simply sell software; it sells rides.” 

 

58. This tech company claim was essentially an attempt to get commentators and regulators to ignore its huge                 

losses, since tech companies such as Facebook had quickly grown into profitability. Furthermore, the software               

claim was an attempt to justify preventing its drivers from obtaining labour law protection as employees. The                 

false rationale was that they were totally independent entrepreneurs who had freely chosen to purchase Uber’s                

superior software products. As courts throughout many of the jurisdictions of the world where Uber operates,                

including most recently in the UK, found this was a nonsense and deceptive. Nothing in Uber’s business model is                   

actually being shared. The real distinction between taxis and ride-sharing is that the latter avoids regulations                

that conventional taxis must still obey and depends on massive investor subsidies. Uber’s claim that its growth                 

resulted from customer’s freely choosing its superior service in competitive markets is fundamentally false. As               

has been pointed out, competitive markets use price and profit markets to help allocate resources to more                 

efficient uses. Uber grew because its years of billion-dollar subsidies totally distorted those signals and allowed it                 

to drive more efficient producers out of business  
1

 

59. Uber’s original business model has now been replaced by a new business model which would allow Uber’s                  

drivers to use the company’s platform to serve a variety of new markets such as urban logistics and food delivery.                    

Notwithstanding this, Uber remains unprofitable and there is nothing in Uber’s IPO prospectus to show how the                 

size of its operations was growing and would continue to grow. Uber’s most ambitious claim is that it will                   

eventually displace private car ownership and become the “Amazon” of transportation. Its IPO prospectus              

highlights that the 26 billion miles consumers travelled using Uber’s platform in 2018 represents less than 1% of                  

the company’s true market potential. In our submission, nothing Uber has done or publicly contemplated is                

remotely comparable to Amazon’s integrated e-commerce businesses. There is nothing in Uber’s IPO prospectus              

which offers any clue as to how it could reduce its costs so that it could ever become competitive with mass                     

transport or private cars.  

 

Uber’s anti-regulatory campaign  

 

60. Uber’s strategy has always focused on the need to create the artificial market power that would allow the                  

company to maximise the value of industry dominance. This effectively has meant that Uber sought as a                 

company objective the deregulation of taxi services. That objective is inconsistent with the fact that taxis have                 

always been regulated and are an essential part of a city’s transport infrastructure providing service to areas and                  

at times of day where other transit services are poor or non-existent and in limited case, for example airport                   

1 “Uber’s Path of Destruction” by Hubert Horan in American Affairs Journal, Summer 2019 Vol III, No2.  (20 May 
2019) 
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trips, providing an economical alternative to private cars. Unlike totally discretionary consumer goods, public              

goods like transport, education, safety and healthcare create important public benefits. 

  

61. Regulation was designed to cope with structural problems effecting taxi economics and services. It is extremely                

difficult to maximise public benefits, service levels, market competition and profitability. The risk is that               

unregulated operators would undersupply safety, consumer and labour law protection, insurance cover and             

vehicle maintenance. Proper regulation also ensures that it was the public interest that was paramount in                

controlled taxi services. A task of the regulator is to establish a fair compromise between the objectives of                  

maximising public benefit, service levels, competition and profitability.  

 

62. Uber, therefore, recognising that its objectives had quasi-political components sought, through an expensive             

public relations campaign, to convince politicians and journalists that it was a tech company in an entirely new                  

industry with unique dynamics and was not a transportation company that could be forced to obey rules                 

otherwise governing transportation companies. It had to convince investors that its valuation should be based               

on virtually limitless growth opportunities like Amazon and Facebook enjoyed. It had to sell the idea that all of                   

the taxi industry’s historic service and financial problems had been caused by regulators and that allowing Uber                 

to dominate a laissez-fair industry would somehow solve them. It had to convince local governments to transfer                 

control of the taxi industry from democratically accountable bodies to private investors.  

 

63. In the early 1990s, a coordinated campaign advocating taxi deregulation was conducted by a variety of                

pro-corporate / libertarian think tanks that received funding from Charles and David Koch. This campaign had as                 

its objective the same approach to regulation as Uber’s investors needed. It saw tax deregulation as involving                 

innovation and economic freedom. It claimed that many thousands of struggling entrepreneurial drivers have              

been blocked form job opportunities by the “cab cartel” and the regulators that were beholden to them. It also                   

claimed that consumers would enjoy the same benefits that airline deregulation had produced. According to               

them, taxi deregulation would solve the problems of long waits, provide much greater service (especially in                

neighbourhoods where service was poor) and increase jobs and wages for drivers. No data analysis showed how                 

these benefits could be produced but Uber succeeded where the earlier think tanks had failed because its                 

investor-funded subsidies allowed it directly to link these manufactured narratives about innovations and the              

evils of taxi regulation to the tangible (albeit unsustainable) benefits of increased service and lower fares.  

 

64. Airline deregulation sought to increase competition whilst simultaneously ensuring the incumbents still had to              

follow the rules that Uber was ignoring. In the case of car services, it is our submission that no taxi regulations                     

have been rendered obsolete by radical changes from the technology and costs of driving taxis and no                 

independent studies have shown that any inefficiencies were caused by specific regulations. On the contrary,               

Uber’s market entry has confirmed all of the economic justifications for taxi regulation. Uber has clearly                

undersupplied safety, insurance and basic consumer protections relative to even the minimal levels regulators              

had required. Taxi regulations provide a compromise between legitimate competing interests administered by             

public officials accountable to the public.  Uber is solely focused on the objective of private capital accumulation.  

 

65. Notwithstanding Uber’s fundamental failings and weaknesses, up until fairly recently it has benefitted from              

positive statements from the press. The press did not point out Uber’s undermining of fair trading and market                  
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competition and that it had devalued the concept of urban transport as a public good and challenged the                  

legitimacy of any form of regulatory authority.  

 

66. The characterisation of Uber as a successful innovator and the suggestion that it could become the next Amazon                  

clouded the judgement of the media. It seems that reporters had little interest in investigating the subsidies,                 

driver exploitation or regulatory disobedience issues. The constant repetition of the company’s self-serving             

narrative concealed its manufactured top-down origins and established it as a successful company providing              

much desired services at low cost. Its corporate structure and governance did not, therefore, require further                

debate. That lack of critical debate as to the fitness and suitability of Uber as a global company made the media                     

unwilling to see that its funding and culture ran roughshod over any competitor, regulator or journalist raising                 

doubts about Uber’s fitness and suitability as a transport operator. This reputation continued despite a rash of                 

public controversies and Board turmoil during 2017 and 2018. It became apparent that Uber had been                

sabotaging competitors, disobeying laws and regulations and engaging in other problematic behaviour since its              

creation in 2010.  

 

67. There was a wave of bad publicity including a blog by Susan Fowler in 2017 about the company’s cover up of                     

systemic sexual harassment. Other issues included a major Google law suit alleging theft of its driverless car                 
2

intellectual property, a video showing the former CEO Travis Kalanick’s profane tirade against a driver who had                 

challenged compensation cuts and the revelation that Uber’s senior executives had improperly obtained the              

confidential police files of a woman raped by an Uber driver.  

 

68. As far back as 2013 Izabella Kaminska of The Financial Times had pointed out that none of Uber’s disruptive                   

innovator claims were backed by any legitimate arguments or probative evidence. In the same year, Sarah Lacey                 

of Pando Daily argued that Uber’s behaviour problem was not only unacceptable in any corporate context but                 

were directly linked to underlying business model issues. According to her she then became the victim of an                  

Uber programme designed to intimidate unfriendly journalists .  
3

 

69. But it was not until 2017 that mainstream tech / business publications mentioned the existence of serious                 

structural problems at Uber. Since that time there has been a constant flurry of publications and articles                 

exposing Uber’s corporate failings . For example, there have been multiple reports about drivers needing to sleep                
4

in their cars due to low rates of pay, often below minimum wage.  

 

70. Only recently has the press has changed its attitude. Our submission is that that change in attitude has come                   

lately from an appreciation that companies who avoid paying tax, do not treat their workers properly and who                  

seem to have scant regard for the protection of the public by putting the onus on individual drivers to provide                    

insurance cover and to adopt a policy of growth at all costs without real economic advantages is not a “fit and                     

proper” company to operate as a transport operator. Furthermore, the press’ failure to focus on Uber’s business                 

2 See Susan J Fowler blog, “Reflecting on one Very Strange Year at Uber” 19 February 2017  
3 See Sarah Lacey, “The moment I learnt just how far Uber will go to silence journalists and attack women” 
Pando Daily, 17 November 2014.  
4 See Horan, “Naked Capitalism” 3 April 2018 and 5 March 2019  
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model issues allowed it to claim that its cultural issues were temporary aberrations that could be fixed with                  

diversity training and by removing a few bad apples.  

 

71. In our submission, Uber’s corporate strategy was to use an unprecedented level of investment funding in an                 

attempt to create industry dominance. This strategy was bolstered by a hyper aggressive “growth at any cost”                 

culture, by PR techniques that masked Uber’s losses as well as its lack of competitive advantages and its pursuit                   

of an unregulated industry dominance. That strategy allowed a small group of private investors to create almost                 

$70 billion USD in corporate value almost out of thin air.  

 

72. Uber is entirely exploitive. It has not created any sustainable offsetting benefits. The private wealth it has                 

created comes entirely at the expense of the rest of society. It is commercially divisive. It depended on pursing                   

artificial market power and destroying any constraints on the exercise of that power. But the fact is that despite                   

nine years of disastrous financial results and exposes of bad behaviour that would have destroyed most                

companies, the view of many is still that Uber is a heroic innovator that has created huge benefits for consumers                    

and cities. The truth is that the company has not built the proverbial better mouse trap. It has not materially                    

reduced the productivity costs of taxis. It has not discovered a way to profitably provide enough vehicles to                  

ensure that users could instantly get one when they tapped a smart phone button.  

 

73. In particular, Uber’s surge pricing reduces overall consumer welfare which is why regulators have never allowed                

it previously. It may be that the overall reason for this is that Uber characterises itself as a tech company                    

embedded in the culture of Silicon Valley where tech companies are viewed as the major driver of economic                  

progress. That is why the link between Uber’s alleged break through innovations and improved cheaper service                

was treated as an established fact. The truth is that Uber has disrupted a “Gold Standard” taxi industry in                   

London.  Its corporate governance is flawed, and it has not behaved as a “fit and proper person”.  

 

74. Uber has been characterised as “the most ethically challenged company in Silicon Valley” and the “most                
5

arrogant” it has also been said that “it’s not just that Uber has adopted the business school maxim “don’t ask                    
6

for permission; ask for forgiveness” – it has instituted a policy of asking for neither. ”  
7

 

75. Uber’s former chief executive, Travis Kalanick, once told reporters “there’s been so much corruption and so much                 

cronyism in the taxi industry and so much regulatory capture that if you ask for permission upfront for something                   

that’s already legal you never get it. ” The view was that when Government and regulators finally figured out                  
8

what Uber was doing, they would have become “too big to ban. ” In most cities the regulatory regime had no                    
9

success maintaining pricing and entry rules but there was broader public support for enforcing long standing                

driver screening, licensing and insurance requirements where Uber benefitted from evading costs that its              

competitors were still obliged to incur.  

 

5 See Peter Tiel, “Uber is the most ethically challenged company in Silicon Valley” CNN (18 November 2014)  
6 See Peter Sims, “Can we trust Uber? 
7 See Ellen Cushin, “The Smartest Bro in the Room” San Francisco Magazine, 21 November 2014  
8 See Andy Kesler, Travis Kalinick; The Transportation Trust Buster” Wall Street Journal, 25 January 2013  
9 Marcus Wohlson, Uber’s Brilliant Strategy to Make itself too Big to Ban” Wired (8 July 014) 
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76. In our submission, Uber has adopted an approach known to lawyers as regulatory arbitrage where it has kept                  

“flipping the defaults” in public arguments, insisting the problem is that the laws do not match up well with                   

Uber’s innovative product, and insisting that the regulatory body has the burden of proof for demonstrating why                 

innovative technologically driven companies need to obey “outdated” pricing, insurance and safety rules. Uber              

claimed its technology was so powerful, it could eliminate any public safety risks and thus the need for any                   

regulations protecting safety. Uber also alleged that it had invented an entirely new industry so it could argue                  

that the difference between paying for a ride in an Uber vehicle and paying for a ride in a taxi that justified a                       

substantially reduced legal and regulatory regime. This regulatory arbitrage exploits the gap between the              

economic substance of a transaction and its legal or regulatory treatment, taking advantage of the legal systems’                 

intrinsically limited ability to attach formal labels that track the economics of transactions with sufficient               

precision (see Victor Fleischer “Regulatory Arbitrage” 89 TXL Rev 227, 2010). 

 

77. It is apparent that Uber has attempted to arbitrage taxi regulation by falsely asserting that its economics are                  

radically different from traditional taxi economics because of “sharing economy” efficiencies or because the              

differences between ordering vehicles by smartphones versus black cab hailing on the street and telephone               

booking radically transforms the entire business model. There was, therefore, a need to characterise Uber as a                 

technology platform not a transport provider. Uber’s plea that it self regulates through customer feedback was                

and is a total fiction. Uber’s view is that the free market will essentially correct any externalities. We                  

fundamentally disagree with that approach. The claim that Uber’s software has eliminated the need for strict                

licensing and insurance regulations is a blatant abuse of the regulatory regime intended to oversee transport                

providers activities.  

 

78. Regulatory arbitrage can also be seen in Uber’s attempt to classify its drivers as independent contractors, not                 

subject to employment protection or the obligations placed on employers to provide insurance cover for the                

activities of its drivers. In this country and other jurisdictions, it developed a legal strategy that depended on the                   

claim that it was not a transportation company at all but just a passive intermediary selling “a lead generation                   

gap to independent entrepreneurial drivers.” It has argued that labour law did not apply because regulatory                

bodies could not regulate software companies and that since Uber had no more influence over its “drivers –                  

partners” than say Expedia had over American Airlines, those drivers were not entitled to any of the legal rights                   

of employees such as minimum wages or collective bargaining.  

 

79. Although these claims were thoroughly rejected by a judge in a Californian class action suit, Uber avoided the                  

consequences of the finding by agreeing to a $100 million USD settlement that prevented the Judge’s findings                 

from becoming legal precedent. The Judge found Uber’s argument that it was only a technology company,                

“fatally flawed in numerous respects . . . Uber does not simply sell software; it sells rides. Uber is no more a                      

technology company than Yellow Cab is a technology company because it uses CB radios” (see O’Connor v Uber                  

Techs .Inc, 82 F Supp 3D1133, 1135 (N.D.Cal 2015. 
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80. Uber had argued that because assertions about how Uber drivers should be classified under the law when                 

incorporated into contracts signed by the Plaintiff / workers, they should be accepted as binding. Subsequently,                

another Court rejected the $100 million settlement as “not fair, adequate and reasonable .”  
10

 

81. Following on that decision, a 2016 Morgan Stanley investor prospectus, prepared at Uber’s request emphasised                

the importance of this regulatory arbitrage saying that any changes that gave its full-time drivers the same rights                  

as other corporate employees could have “a material adverse effect on its ability to operate its business”.                 

Numerous Courts outside the US have also rejected Uber’s attempts to claim that it is not a transportation                  

company and it does not exercise employee-control over the work of its drivers including the Court of Appeal in                   

the UK (see Uber BV, Uber London Limited, Uber Britannia Limited v Yaseen Aslam, James Farrar, Robert Dawson                  

& Ors [2018] EWCA CIv 2748).  

 

82. Most recently, in the US a Federal Judge in California ruled that the misclassification of Uber drivers as                  

independent contractors could significantly harm competition and violated the spirit of antitrust laws (see Diva               

Limousine Ltd v Uber Technologies Inc, ND Cal, No 3?18 CV 05546). The Judge ruled that the claimants had                   

established a causal link between Uber’s behaviour and real economic harm being felt by competitors. The Judge                 

ruled that Uber could not have undercut market prices to the same degree without misclassifying its drivers to                  

skirt significant costs. The Judgment was given on 20 June 2019. That ruling was based in part on the reasoning                    

of the Californian Supreme Court in Dynamex Operations Est Inc v Superior Court. That decision made it                 

extremely difficult for Californian employers to classify workers as independent contractors rather than             

employees.  It also characterises “misclassification” as a type of unfair competition.  

 

83. Uber itself has identified Dynamex in its regulatory findings and its IPO as a long-term potential risk factor for its                    

business success. These decisions are relevant to whether Uber is a “fit and proper person” in that they display a                    

corporate governance regime aimed at exploiting others for its own financial benefit. Uber’s conduct in this                

regard shows that its governance culture is still dominated by regulatory arbitrage and that it is not behaving as a                    

fit and proper corporate person.  

 

84. In our submission, Uber represents an existential threat to the concept of taxi and private hire regulation and                  

oversight. It has remained entirely focused on its longer-term objectives of dominance and industry control and                

has deployed a strategy aimed at destroying its competitors. For example, it sabotaged the fundraising and                

operations of “Lyft” and other competitors and has initiated specific programmes to intimidate outsiders who               

might challenge the growing perception of world domination. It should be appreciated that its “above the law”                 

behaviour is and always has been central to its business mode. The company has constantly insisted that these                  

actions are aberrant incidents that would not be repeated which was the refrain at the hearing before Her                  

Honour Judge Arbuthnot at the licensing appeal on 26 June 2018 at Highbury Corner Magistrates’ Court. That                 

refrain should be seen for what it is – an attempt to conceal that its corporate culture is based on the belief that                       

laws and norms do not apply to Uber.  

 

10 See Mike Isaac, “Judge Overturns Uber’s Settlement with Drivers,” New York Times, 18 August 2016  
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85. That is the culture that allowed Uber to deflect much of the political opposition and media criticism that might                   

have slowed its early growth. It was a culture which devised a strategy to drive more efficient taxi operators out                    

of business. Its strategy is to nullify any potential barriers to its freedom of action. It attempted to maximise                   

long run rent extraction potential. It works on the premise that it can disobey any regulations it does not like. It                     

can use surge pricing without limits. It can impose any conditions on drivers it wants, and it can obstruct any                    

local efforts to investigate whether its actions are lawful.  

 

86. The most recent example of this culture in London is to be found in the decision of Westminster Magistrates’                   

Court on 5 August 2019 where Uber was fined for contravening the terms of its probationary licence by allowing                   

drivers to pick up passengers in London without the required hire and reward insurance. It was fined £14,000 on                   

two counts.  

 

87. We agree with Wes Streeting MP, Chair of the All Party Parliamentary Group on Taxis, who said, “this is just the                     

latest example of Uber flouting the rules of the road that everyone else is expected to abide by.” In our view, this                      

is a further evidence of a cultural and integral deficiency in Uber governance and its business model. One based                   

on a monomaniacal focus on dominance and market control. But this approach has not resulted in company or                  

societal benefits.  

 

88. The recent history of the company’s financial results has confirmed the view that Uber can never be a profitable                   

or sustainable company. Uber has recently posted its largest ever quarterly loss since its stock market debut in                  

May 2019. It made a net loss of $5.24 billion in its second quarter on revenues of $3.17 billion, causing its shares                      

to slide more than 11%. Shareholders had been expecting revenues of $3.3 billion with the 14% rise becoming                  

the company’s smallest company increase on record. The net loss for the three months to the end of June is a                     

significant jump from the $1 billion the company lost in its maiden first quarter results. And significantly, about                  

$3.9 billion of the total stems from stock-based compensation tied to the company’s initial public offering. These                 

results, in our submission, show that its business model will never result in profitability for its shareholders.  

 

89. The market flotation in May 2019 was tipped to be one of the biggest in history at as much as $120 billion USD.                       

But its shares fell 7.6% on its first day of trading to a market cap of $69 billion USD. Its market float price was $45                         

USD. As of the time of writing it is $35 USD. The rising losses reflects the intense completion that Uber is facing                      

in all its divisions. It now operates not only a ride hailing business but also has a bike and scooter division, a                      

costly self-driving operation, a freight business, food delivery unit and a division that is working on bringing flying                  

taxis to a mass market. What further evidence is required to convince people of its sole objective being world                   

dominance and the destruction of its competitors? As we pointed out earlier, this all camouflages the nature of                  

Uber’s business which is based on huge investment subsidies and compensation packages. In order to keep                

ahead of its rivals, it is having to pour huge amount of monies into each of these component parts.   
11

 

90. In our submission, none of Uber’s bad behaviour was aberrant. It was an integral part of the business strategy.                   

Uber cannot earn returns for its investors unless they demonstrate they can disregard any laws and regulations                 

they find inconvenient and can impose any conditions on drivers and customers they might choose to dominate                 

11 See Tom Knowles, The Times, “Uber Slides after $5 billion loss dismays investors” 9 August 2019 
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the markets where it operates. The truth is that Uber’s huge valuation could not have been achieved without                  

this problematic behaviour and expunging this behaviour would preclude future growth. That is the true               

explanation behind Uber’s corporate governance and evidences the fact that, intrinsically, it has to behave in                

such a way as to enhance the necessary returns for its investors.  

 

91. There is currently a high-profile class action against Uber, again, in Australia. Court documents filed in the                 

Victorian Supreme Court in May 2019 allege that Uber sought to circumvent laws in four Australian states and                  

helped drivers work illegally in order to dominate the local tax industry. This class action (one of the country’s                   

largest) is being brought by more than 6,000 taxi and hire car drivers, licence owners and operators from Victoria,                   

New South Wales, Queensland and Western Australia. The action seeks compensation for their loss of income                

and the devaluing of the taxi and hire car licence plates since 2014. The claim is estimated to be for hundreds of                      

millions of dollars. The Defendants are seven Uber entities across the globe including the US, Netherlands and                 

Australia. In the action it is averred that Uber deliberately entered markets where transport regulation was weak                 

and expanded aggressively in Australia by ignoring State transport laws that made it necessary to have a taxi or                   

hire vehicle licence.  

 

92. Whenever drivers were fined for operating illegally the fines were paid by Uber. It is pleaded that unlawful                  

conduct gave Uber a competitive advantage over those who followed the rules and that by doing this Uber                  

conspired to injure lawful taxi drivers by unlawful means.  

 

93. In 2014 when the regulators began issuing fines to Uber, Court documents show that Uber developed a                 

“greyball” software tool which enabled it to ban customers who were believed to be transport enforcement                

officers. Uber used those customer’s phone SIM and credit card details to make assumptions about their identity                 

and created separate account for these passengers that showed non-existent “ghost” vehicles. These ghost cars               

were used to make it appear as if the Uber app was working normally. According to Bloomberg Law, “Uber has                    

had a devastating impact on the lives of hard working and law-abiding citizens here.” The lead Plaintiff in the                   

action is a Melbourne based taxi driver whose claim is for lost income since Uber’s arrival in 2014. It is alleged                     

that between 2013 and 2017 the driver’s annual profit dropped drastically from $37,200 to $16,000 Australian                

dollars.  

 

94. We have previously made submissions relating to tax avoidance and irregularities on the part of Uber throughout                 

its history. In an article in The Guardian newspaper on 4 June 2019 it was reported that Uber is under                    

examination by the US tax authorities and other authorities including the UK. This information was contained in                 

a regulatory filing made by Uber in its filing to the Internal Revenue Service in April 2019. Uber said that it was                      

examining its tax years for 2013 and 2014 and it also said it was being examined by other states and foreign tax                      

authorities. It stated that its tax advantages are to be cut due to its “transfer pricing positions.” Uber stated that                    

the tax years from 2010 to 2019 could be an issue in a number of its key markets including the US, UK,                      

Netherlands and India.  

 

95. We have already explained the way in which Uber carries out transfer pricing as in the double Irish manoeuvre in                    

order to avoid billions of dollars in tax exposure. That strategy has now been abandoned and replaced by another                   

attempt to avoid paying taxes. It follows a European crackdown on offshore tax havens. It is now reported that                   
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Uber Technologies Inc. has responded to the attempt to make use of offshore tax havens by creating a $6.1                   

billion Dutch tax deduction which will result in the company substantially reducing its global tax bill for many                  

years to come (see Lynnley Browning and Eric Newcomer, “Uber Created a $6.1 Billion Dutch Weapon to                 

Avoid-Paying Taxes” Bloomberg, 8 August 2019). The timing of this new strategy is significant in that it coincided                  

with Uber’s IPO in May. The company moved some of its offshore subsidiaries to different countries as a result                   

of new EU rules governing multinational companies.  

 

96. The $6.1 billion deduction came through an increase in the value of the intellectual property that Uber                 

transferred between its offshore subsidiaries according to the company’s first quarterly filing. When an              

intangible asset increases in value, so do the tax deductions that come with its use over time. That $6.1 billion                    

USD will, therefore, be a cushion should the company ever make a profit. This will allow Uber, which has offices                    

and subsidiaries in the Netherlands to reduce the Dutch portion of its future global tax bill. Although the windfall                   

is only applicable to the company’s tax bill in the Netherlands, it will substantially lower the company’s overall                  

global tax bill if it ever becomes profitable. In addition, the company can use its US losses to lower its US tax bill.                       

In the aforementioned article, an accounting expert (Robert Willens) is reported as saying, “it is safe to say that                   

Uber will not be paying any taxes for the foreseeable future.”  

 

97. Uber’s new strategy was made necessary by new taxation rules introduced by the Organisation for Economic                

Cooperation and Development Rules (“OECD”). The OECD rules now require multinational companies to justify              

the business purpose of their offshore operations. Uber’s windfall was created last March when it pulled its                 

intellectual property out of a paper entity in Bermuda with no employees and put it into a Dutch entitle that is                     

ultimately controlled by a holding company in Singapore. The Dutch entity has dozens of other Uber entities                 

under it according to the Netherlands Chamber of Commerce documents. The position now is that low tax                 

countries like Singapore, Ireland and the Netherlands are becoming more desirable than no tax Caribbean havens                

such as Bermuda. 

 

98. The tax savings of $6.1 billion are unusual according to Willens relative to Uber’s $70 billion USD market value.                   

There is a concern that the deduction reflected the huge value that Uber had given its intellectual property when                   

it moved its subsidiaries to new locations. The motive behind this new weapon of tax avoidance is unashamedly                  

to avoid the implications of the OECD rules.  In the article by Willens, it is stated,  

 

“An Uber spokesman said the shuffle was made to “meet the demands” of “the new global tax environment.”  

  

99. The mischief that the new rules were aimed at was to prevent technology and pharmaceutical companies from                 

using paper companies to transfer profits earned in high tax countries to low tax and no tax ones. In the US Uber                      

has reported operating losses of $16 billion USD over the last four years. Those losses will allow Uber                  

substantially to reduce its future US tax bills. As of the end of 2018, Uber reported US net operating losses for                     

future use of $5.1 billion for federal purpose and $4.1 billion USD for taxes in the states in which it operates. In                      

its second quarter report filed in August 2019, Uber posted a $5.2 billion USD net loss that fell short of estimates                     

and costs for stock-based compensation during its public offering. Those losses which reduce taxable income               

would allow it to save around $1 billion USD in federal tax and around $220 million USD in state taxes or a total                       

of around $1.2 billion USD. These losses are in addition to the $6.1 billion USD Dutch buffer now in place. The                     
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$6.1 billion Dutch deduction will reduce Uber’s final Dutch tax bills by that precise amount and has no expiration                   

date.  According to Willens, that is an even better benefit than the US losses.  

 

100. Uber has itself described its new tax avoidance scheme as “a series of transactions resulting in changes to its                   

international legal structure, including a redomiciliation of a subsidiary to the Netherlands and a transfer of                

certain intellectual property rights among wholly owned subsidiaries.”  

 

101. Its ability to do this, results from its business model which, as explained earlier in these submissions, is one which                    

links Uber’s Netherlands based intellectual property to royalties, licensing and trademarks in 63 countries in               

which it operates. In our submission, once again Uber, using sophisticated structures in its legal form has found a                   

way to circumvent the tax authority’s new rules in such a way as to avoid paying its taxes. Although Uber says it                      

has adhered to the letter and intent of the laws in the jurisdictions in which it operates and is committed to                     

openness and transparency with tax authorities around the world, we do not believe that it has done that. In our                    

submission, once again Uber in implementing a new tax avoidance scheme to replace the earlier double Dutch                 

strategy has shown its true colours. It will use any device available at a given point in time to escape the                     

consequence of fiscal and other regulatory requirements in order to escape from obligations which others must                

comply with. The fact that it continues to act in this way, notwithstanding its stance that it has embarked on a                     

programme of cultural governance change as its CEO Dara Khosrowshahi has stated, shows that such comments                

are pure posturing and wholly inconsistent with Uber being “fit and proper.”  

 

102. It is not only in the world of tax that Uber is now the object of regulatory investigation and scrutiny. In the article                       

in The Guardian newspaper to which we earlier referred it is reported that regulators are preparing investigations                 

into anticompetitive practices of big tech companies. Furthermore, it is not just the regulators who are now                 

raising concerns. Shareholders too are now investigating Uber’s practices. On 8 August 2019 it was announced                

that there was a shareholder investigation on behalf of shareholders of Uber Technologies Inc arising out of                 

allegations that they may have issued misleading business information to the investing public in relation to the                 

IPO. That is not surprising as just three months after going public at $45 USD per share, Uber has reported a                     

significant earnings deficit, losing $5.24 billion USD in one quarter and reporting a revenue of $2.87 billion USD.                  

According to the announcement, a class action lawsuit is being issued to recover losses suffered by Uber                 

investors.  

 

Other breaches of the 1998 Act 

 

103. It is likely that other breaches of the 1998 Act are being committed by ULL. One of the requirements of the new                      

private hire regulations is what is referred to as the “voice contact requirement”. This is the requirement that                  

operators make someone available for passengers to speak to during the operator’s hours of business and at all                  

times during a journey. Compliance was required by October 2018. We suspect that ULL is unable or unwilling to                   

comply with this requirement. The sheer number of customers using Uber cars during a 24 hour period would                  

mean that the number of people required to effectively deal with the volume of those calls effectively or at all                    

means that it is highly likely that ULL could not comply unless they employed extremely large numbers of staff to                    

do so. TFL are therefore asked to provide details of compliance or otherwise by ULL with this requirement. 
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104. Another requirement is that the operator must provide their customer with an accurate estimate before the                

journey begins unless the fare has been pre-agreed. Our evidence suggests that this is not being met on a regular                    

basis and TFL are requested to confirm that this requirement is being complied with and provide supporting                 

evidence. 

 

105. Further, operators must record the main destination of the customer’s journey before it starts. Again, anecdotal                

evidence suggests this is not happening on a regular basis. TFL is asked to confirm whether this requirement is                   

being complied with and provide evidence of the same. 

 

Data breach in 2017 

 

106. On 27th November 2018 the Information Commissioner’s Office (ICO) reported that it had imposed a fine of                 

£385,000 on Uber for a series of avoidable data security flaws which allowed hackers to download personal                 

information from 2.7 million customers. The ICO said that this was a serious breach and was a complete disregard                   

for customers and drivers whose personal information was stolen. To compound matter, Uber did not inform                

those who had been the victims of the breach until a year later after it was exposed in the press.  

 

107. Despite the fact that these offences occurred in 2016 and were discovered in 2017, the fine was not imposed                   

until after the appeal of the decision not to renew Uber’s licence in London was heard on 26th June 2018. We                     

therefore submit that this breach and the fine are relevant to TFL’s consideration of Uber’s renewal application. 

 

108. An operator is responsible for sensitive information belonging to its customers and drivers who entrust their                

personal data security to them. Any failure to ensure that data security is maintained must be a serious and                   

relevant consideration in determining whether such an operator is a fit and proper person to hold an operator’s                  

licence. We therefore ask that TFL take this data breach and the failure of Uber to act suitably thereafter, into                    

account when deciding whether to renew ULL’s licence.  

 

Breach of Conditions since June 2018 

 

109. It is our position that ULL have not shown that it can be trusted to be a PHV operator since it was granted a                        

probationary licence for 15 months by the Chief Magistrate on 26th June 2018. There is an abundance of                  

evidence in open sources to suggest that it does not ensure its drivers act as fit and proper persons. TFL have                     

been made aware of these incidents as they arise and are therefore in an advantageous position to assess them.                   

We would request that TFL disclose to us, the number of complaints received about ULL and its drivers since 26th                    

June 2018 and the investigative and regulatory action taken in respect of them. A FOI request has been made for                    

the same, but it is submitted that the regulator must consider this as an issue going directly to the application by                     

ULL for renewal of its licence and that it is of direct relevance to whether it is a fit and proper person for that                        

purpose. 

 

110. We wish to emphasise that in our view the recent fines imposed on ULL for its failures in relation to the provision                      

of insurance (as mentioned earlier in this document) are in themselves more than enough evidence to conclude                 
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that despite the company’s claims at the appeal hearing in 2018 that resulted in an award of a 15-month                   

“probationary license”, they have not changed and are not a fit and proper person.  

 

111. Indeed, this breach may not be an isolated failing of the company to manage its drivers. Recently at Birmingham                   

Crown Court an Uber driver was found guilty of criminal offence connected with having no insurance whilst                 

operating as an Uber driver. The recorder dealing with the case was reported in the local press as saying “One                    

would think that Uber would check that drivers have insurance but it’s plain that this man was driving round for                    

months without it. It’s plain there was a risk to the public.”  

 

112. Further, in an article published on 9th August 2019 in The Guardian it was alleged that Uber drivers felt under                    

pressure from their employer not to conduct identity checks on young customers who use their services as they                  

are required to do. This must be seen in the wider context of other failures which go to the heart of public safety                       

and reflect Uber’s continued failure to ensure that it and its drivers act properly and in keeping with the high                    

standards demanded of licence holders.  

 

 

Conclusions  

 

113. Uber is disrupting the long-standing concept that business and corporate development is a market place and                

economic process where success requires significant service / efficiency advantages over competitors and based              

on reliable information about relative price and quality. Uber is also disrupting the long standing concept that                 

traditional taxis are an important part of transport infrastructure and that urban citizens have the right to                 

establish political oversight of urban car services to protect their interests in those transport services as well as                  

interests in safety, competition, non-discriminatory access to prices and services and other issues effecting              

economic welfare.  

 

114. For almost a decade Uber has demonstrated that it can undermine the normal workings of both labour and                  

capital markets. All of the price signals that drive resource allocation in competitive markets have been                

deliberately distorted to transfer wealth to Uber’s investors. Uber has demonstrated how investors can create               

tens of billions of private corporate value without providing any sustainable benefits for the rest of society.                 

Uber’s business model has significantly reduced economic welfare.  

 

115. In the light of all this, can it seriously be suggested that Uber has changed its ways and is a “fit and proper                       

person”? In our submission, any reasonable and fair-minded decision maker acting in good faith and with proper                 

regard to the matters set out in these submissions would conclude that it was not fit and proper.  

 

116. The concept “fit and proper” involves a consideration of its current fitness to carry out its operations, and                  

“proper” connotes propriety and the appropriateness of the company’s governance to carry out its operations in                

such a way as to merit trust and confidence being reposed in it to discharge those obligations which one can                    

reasonably expect to be honoured by a corporate entity operating in the existing transport infrastructure of a city                  

such as London.  
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117. We have emphasised throughout these submissions the failure on the part of Uber to respect and adhere to the                   

reasonable obligations it owes to its drivers, consumers and the public. There is a great deal of evidence which                   

questions the ethos of a company that is wholly motivated by the desire to dominate the market in which it                    

operates using all those mechanisms available to it to destroy its competitors and to create a monopoly. That in                   

itself would not necessarily be a manifestation of it not being a fit and proper person. However, when looked at                    

in the context of the illegitimate and unethical means it deploys to pursue that objective and the total disregard                   

of rights and expectations of others and its massaging of public opinion it is clearly not a “fit and person.” The                     

pursuit of its own “growth at all costs” policy and its ruthless ambition to destroy all competition and to create a                     

market monopoly is the hallmark of its corporate culture. It is a company that has taken every opportunity to                   

disguise the fact that its true nature is one of exploitation and naked capitalism.  

 

118. Contrary to its claims, it does not act in an open and transparent way. Notwithstanding a period of time when it                     

was not perceived in that way it is now abundantly clear that Uber as a global entity has done everything it can to                       

shirk its responsibilities. It has acted with total disregard to the interests of its drivers by attempting to                  

misclassify them as independent contractors who are entrepreneurs and not employees or workers. This has               

now been exposed as a fiction. It has failed to ensure that its system of operations protects the user and the                     

public by taking on the responsibility of insuring its drivers. The failure to do this strikes at the heart of providing                     

a safe transport service.  

 

119. It avoids paying tax through the adoption of a sophisticated strategy of tax avoidance. It is guilty of unfair trading                    

practices which have had a devastating impact on the existing taxi industry, by the creation of an unfair playing                   

field. Businesses have been destroyed. Competitors and critics have been treated in an aggressive and hostile                

way. It has engaged in a massive public relations and propaganda exercise which has duped regulators,                

consumers, investors and the public into thinking that it is a successful and responsible company. It has                 

attempted to emasculate proper regulation. It has sought to appease regulators by making false promises and                

adopting the strategy of seeking forgiveness for allegedly historical aberrations. These were not aberrations but               

the consequence of its own governance. In our submission, that approach should no longer be countenanced as                 

the evidence is that Uber has not and does not want to change its ways. It is not a “fit and proper person.” A                        

leopard cannot and does not change its spots, most recently evidenced by its breaches of the “probationary                 

license”. The statutory test should now be unequivocally applied; “is Uber a fit and proper person” rather than                  

“can it become one?” It was in the “last chance saloon”. It has now reached its nemesis. It is not a “fit and                       

proper person” to be granted a PHV Operator’s Licence.  

 

 

Yours faithfully 

 

 

Angela Clarkson 

Director 
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